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To
dcarlyle@ak-chin.nsn.us, law@stricklandlaw.net, ktso@ak-
chin.nsn.us, rorona@ak-chin.nsn.us

cc
Kristin Gullatt/R9/USEPA/US@EPA, Loretta
Vanegas/R9/USEPA/US@EPA, Danita
Yocom/R9/USEPA/US@EPA

Subject
EPA Consultation On Santa Cruz River Jurisdictional Decision

Ms. Delia Carlyle
Chairperson
Ak-Chin Indian Community
42507 West Peters & Nall Road
Maricopa, AZ  85239
dcarlyle@ak-chin.nsn.us

Mr. Robert Palmquist
Attorney
Strckland & Strickland, P.C.
4400 East Broadway, Suite 700
Tucson, AZ  85711
law@stricklandlaw.net

Ms. Kendra T-so
Environmental Director
Ak-Chin Indian Community
42507 West Peters & Nall Road
Maricopa, AZ  85239
ktso@ak-chin.nsn.us

Mr. Roman Orona
Environmental Program Manager
42507 West Peters & Nall Road
Maricopa, AZ  85239
rorona@ak-chin.nsn.us

Dear Tribal Leader:  

The purpose of this message is to initiate consulation with the Ak-Chin Indian Community on a potential
EPA decision concerning the Santa Cruz River that would enhance the ability of EPA and tribes to use
Clean Water Act tools to protect and restore waters on tribal land.  As you may know, under the Clean
Water Act, interstate waters are considered waters of the U.S. subject to Clean Water Act jurisdiction.
 We are now considering applying this jurisdictional basis to situations where waters cross tribal
boundaries.  Specifically, EPA Headquarters Office of Water is considering asserting Clean Water Act
jurisdiction over the entire Santa Cruz River from the Mexican border to the confluence with the Gila River
based on the fact that the River crosses the U.S.-Mexico border and the boundaries of the Tohono
O'odham, Ak Chin, and Gila River tribal lands.  

We recently contacted your staff to discuss this issue and we look forward to discussing any questions,
comments, or concerns you may have.  We would appreciate hearing your tribe's comments and



concerns about this potential decision as soon as possible next week as the decision on Santa Cruz may
be made by the end of next week, before the change in Administration.  We apologize for the late notice
but Region 9 only recently learned that EPA Headquarters is considering making this decision next week.

Background

The federal Clean Water Act established several programs to protect and restore the quality of the waters
of the United States (WUS), including rivers, streams, wetlands, and coastal waters.  EPA works with
authorized tribes to implement these programs.  These programs have proven effective in addressing
water pollution problems and the adverse effects of dredging and fill activities in the Santa Cruz River
watershed, but more work remains to be done.  In order to ensure that these successful efforts can
continue and improve, EPA is working to verify that Clean Water Act protections remain in effect
throughout these watersheds.

EPA shares responsibilities for implementing Clean Water Act Section 404 with the Army Corps of
Engineers (Corps).  Jurisdictional determinations to verify that waters are subject to Section 404
requirements are generally required under EPA and Corps regulations.  In light of recent Supreme Court
decisions that may reduce the scope of Clean Water Act jurisdiction, EPA and the Corps have had to
more carefully identify WUS that are subject to federal jurisdiction.  A key issue in evaluating jurisdiction
on some waters is whether and how they influence downstream navigable and/or interstate waters.

Earlier in 2008, the Corps’ Los Angeles District determined that two segments of Santa Cruz River (from
Tubac to Continental and from Roger Road to Pinal County line) and two segments of Los Angeles River
are navigable waters.  The Corps later suspended its decisions on Santa Cruz River.  Several interested
parties and elected officials raised concerns about these decisions.  As EPA has the final say on whether
waters are WUS under Clean Water Act, EPA decided to invoke  our “special case” authority to make the
final decisions on jurisdiction and navigability for these Rivers in an effort to address the concerns raised
by interested parties and officials.  

Potential Decision

EPA intends to evaluate the entire length of each River and examine different legal bases for asserting
jurisdiction and navigability.  EPA’s decisions will assist in subsequent evaluations of Clean Water Act
jurisdiction on other water bodies within the Santa Cruz River and Los Angeles River watersheds.

In addition to evaluating navigability of Santa Cruz and Los Angeles Rivers, EPA is now considering
asserting jurisdiction over the entire Santa Cruz River from the border to Gila River based upon its flow
across tribal and international boundaries (i.e., because the Santa Cruz River is an "interstate" water).
 This decision would have the effect of reinforcing the basis for asserting jurisdiction on the Santa Cruz
River itself, and easing the future evaluation of jurisdiction of tributaries that flow into the Santa Cruz
River.  Our goal is to ensure that Clean Water Act tools continue to be available to protect waters
throughout the Santa Cruz River watershed.

Please contact me at your earliest convenience with questions, comments, or concerns.  Many thanks for
your consideration.   

David Smith
Supervisor
Wetlands Regulatory Office (WTR-8)
EPA Region 9
75 Hawthorne Street 
San Francisco, CA 94105
(415)-972-3464




